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About RERA

The Real Estate (Regulation and Development) Act, 2016 is
an Act of the Parliament of India which seeks to protect
home-buyers as well as help boost investments in the real

estate industry. The Act came into force w.e.f. 1st May 2016.
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Home Buyer’s Guide

Rights and Obligations of Allottees

The preamble of the Real Estate (Regulation and
Development) Act, 2016 lays maximum emphasis
upon realizing three objects, namely (1) the
promotion of the real estate sector, (2) ensuring sale
of plot, apartment or building, as the case may be, or
sale of for real estate project in an efficient and
transparent manner and (3) the most important of
the objects being the protection of the interest of the
consumers in the Real Estate Sector. So, basically
the RERA Act is the culmination of the evolution of
law for the protection of home buyers in the real
estate projects Nevertheless, the Act strives to
establish a balance between different stakeholders,
the homebuyers and the promoters being two of the
most important of such stakeholders. We can see
that the protection of the consumer is the golden
thread which permeates through the entire Act.
However, what is lost sight of at the very first
instance is the sublime idea of the Act visualizing an
assertive homebuyer who is also responsive and
responsible. This Act also deems a real estate
project as a collaborative venture between the
promoter and its allottees. This can be very easily
seen in the scheme of section 8 which culminates in
authorizing the ‘Association of Allottees’ for
undertaking the completion of a project that was left
incomplete because of the lapse of registration or
because of the revocation of registration. This
provision of the Act virtually signals the extinction of
the rights and interests of a promoter in a particular
project. There can’t be a greater pronouncement of
an instrument to empower the homebuyers.
However, this is the declaration of both the rights as
well as the duties of the home byers through their
association - the right to get the project completed
so that they can get their houses and simultaneously
the duty to complete the project so that all the
allottees can get their houses.
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After discussing the
general philosophy
that is there at the
root of the RERA
Act, | would like to
draw the attention of
the consumers to a
few of the more
important provisions
of this Act, which
lay down  the

provisions relating to Abrar Ahmed
the. .rights and Principal Advisor
obligations of the

homebuyers.

In the beginning, | would like to draw the attention of
readers to different provisions under section 4 of
RERA. Although, the title of the section is Application
for Registration of Real Estate Projects by a
promoter, however every document and every detail
that a promoter is required to furnish is the
demonstration of the rights of the allottees to know
everything about the project, to make sure that the
project has all the legal approvals and sanctions, to
ensure that the project is completed in a time bound
manner, to ensure that the money collected from the
allottees is utilized for the construction and
development of the poctect and there is no delay in
the project or abandoning of the project because of
financial mismanagement by the promoter. Similarly,
by providing under section 6 that the registration of a
project will not be extended beyond one year, it has
been ensured that the promoter does not get a
license to indefinitely delay the project and in that
case is not able to evade the consequences. This
principle of law is further embedded in section 7 of
RERA which provides that the registration of a
project can be revoked if a promoter has defaulted in
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observing the statutory provisions of the Act or the
Rules and the Regulations, if the promoter violates
allottees is utilized for the construction and
development of the poctect and there is no delay in
the project or abandoning of the project because of
financial mismanagement by the promoter. Similarly,
by providing under section 6 that the registration of a
project will not be extended beyond one year, it has
been ensured that the promoter does not get a
license to indefinitely delay the project and in that
case is not able to evade the consequences. This
principle of law is further embedded in section 7 of
RERA which provides that the registration of a
project can be revoked if a promoter has defaulted in
observing the statutory provisions of the Act or the
Rules and the Regulations, if the promoter violates
any of the terms and conditions of approval given by
the competent authority, if the promoter is involved
in any kind of unfair practice of trade which may
include making a false statement, making false
representations about services, making false
representations about the approvals etc. or
publishing misleading advertisement or the
prospectus. The rights bestowed on the allottees
culminate into the rights and obligations of the
allottees through their association to complete a
project under the provisions of section 8 of the Act.
There cannot be a greater proclamation of the
majesty of the rights on the homebuyers than what
has been given under section 8 of RERA.

Apart from common rights of the homebuyers as
stated above, there are some specific provisions
under this Act giving rise to the specific rights of the
homebuyers. Thus, section 12 grants protection to
the homebuyers from a misleading advertisement or
prospectus and, subsequent on this, gives the
homebuyers the right to withdraw from the project
and get their investment back with prescribed rate of
interest or even if they decide to continue in the
project, it gives them right to compensation as
provided under this Act. Similarly, section 14
stipulates that every project shall be completed as
per the sanctioned specifications and there should
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not be any major alterations in the sanctioned plan
without the consent of two third of the allottees of the
project. By virtue of this provision, RERA has
ensured that the promoter cannot change the design
or drawing of a project as per its own free will.
Further to this, it is mandated under the Act that if

there are any defects relating to structure,
workmanship, finishing etc., the promoter shall be
liable to correct such defects within one month after
being told by the allottees. In this case, the allottee
would be further entitted to appropriate
compensation as per the provisions of section 71
and 72 of the Act. Section 15 bars the transfer of the
majority rights and liabilities of a project to any
third-party without priorconsent of two third of the
allottees. This really makes impossible for a
promoter to indulge in illegal transfer of a project
except under the authority of law and this is a huge
guarantee for protection of the interests of the
consumers. Section 18 is perhaps one of the more
important guarantees of the rights of the allottees.
This stipulates that the allottees should have the
right to withdraw from a project if the project is not
being completed as per the terms of the agreement
for sale o r due to discontinuance of the business of
the promoter. In such an eventuality, the allottee is
entitled to seek refund of his investment along with
interest at the prescribed rate or if he chooses to
continue in the project, he is entitled to get interest
on his investment at prescribed rate till handing over
of possession to him. Besides, the allottee is also
entitled for compensation as provided under this Act.
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Special attention of the readers is drawn to the
provisions of section 13 of the RERA which
stipulates that a promoter is not entitled to collect
more than 10% of the cost of the unit until he has
executed a registered agreement for sale with the
allottee on the proforma laid down by the state
government. The state government has already
notified Rules providing for Model Agreement For
Sale which includes all the particulars relating to the
title of the promoter over the land, sanctioned plan,
completion plan, payment plan, timeline to handover
the possession and details of development works
and services to be provided by the promoter. It is
emphasized that an allottee should not make
payment of more than 10% of the unit before
executing this agreement for sale with the promoter.

From the perspective of an allottee who is
aggrieved by any of the acts of omission and
commission by the promoter, | would like to draw
the attention of the readers to section 31 of the
Act which gives an aggrieved allottee a right to
fle complaint with the Authority or the
Adjudicating Officer, as the case may be, for
redressal of a grievance against a promoter or a
real estate agent. The Act further ensures that
the orders of the Regulatory Authority do not
remain empty words by providing that the orders
relating to payments will be enforced under
subsection 1 of section 40 of RERA and any
other order under subsection 2 of section 40 of
the Act read with corresponding rules 23 and 24
of UP RERA Rules.
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Whereas we have been discussing the specific
provisions of law contained under different sections
of this Act, this discussion may not be complete
unless and until we have a look on the provisions of
section 19 for they are dealing with the rights and
duties of the allottees. This section has 11 sub
sections. Whereas five of the sub sections confer
important rights on the allottees, the other six sub
sections postulate performance of important duties
by the allottees so that the project is completed as
emphasized at the very beginning where it was said
that RERA postulates a collaborative partnership
about completion of the project between the
promoter and the allottees. Thus we see that
according to subsection 1 an allottee is entitled to
obtain from the promoter all the information relating
to sanctioned plans, layout plans along with the
specifications approved by the competent authority,
under subsection 2 an allottee is entitled to know the
stage wise completion plan of the project and all the
works relating to development and civic amenities
under the project, as per sub section 3 an allottee is
entitled to claim the possession of the apartment
and the association of allottees is entitled to claim
the possession of the common areas of the project
as declared by the promoter under section 4 of the
the Act, as per sub section 4 an allottee is entitled to
claim refund of the amount paid by him along with
interest at a prescribed rate in case the promoter
fails to handover the possession of the apartment or
plot or building, as the case maybe, in terms of
agreement and to receive interest for delay in
possession in case of delay in execution of the
project or handing over opposition to the allottee.
The allottees is further entitled to get the necessary
documents and plans including those relating to
common areas after handing over of physical
position of the apartment by the promoter.

What is also important under other sub sections of
section 19 is the corresponding obligation cast upon
the allottees. Thus, under sub section 6 an allottee is
under obligation to make necessary payments towards
the project in the manner specified under the
agreement for sale as also to share the registration
charges, municipal taxes, water and electricity charges,




maintenance charges, ground rent and any other
charge, if applicable. As per sub section 7 of section
19 an allottee is liable to pay interest at the
prescribed rate in case of delay in payment of
instalments, as per sub section 9 an allottee is duty
bound to participate in the formation of an
association or society or cooperative society of the
allottees or a federation of the same, under sub
section 10 of section 19 he is under obligation to
take physical possession of the unit after the
promoter has obtained the occupancy certificate or
the completion certificate of the project and finally to
participate in the registration of the conveyance
deed of the apartment as provided under subsection
1 of section 17 of this Act.

The attention of the readers is also invited to
provisions of the rule 22 (4) of U.P. RERA Rules
wherein it has been provided that a promoter can not
pay the amount of penalty, interest or compensation
from the separate account of the project and the
Regulatory Authority can make enquiries to ensure
that no such payment has been made by the
promoter from the separate account of the project.
This is meant to ensure that the money received by
the promoter from the allottees is spent on the work
relating to the construction of the project and is

utilised only in the manner as provided under this Act.

The allottees have access to facility for amicable
settlement of dispute with the promoter through
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conciliation forum consisting of their representatives
and established under section 32 (g) of the RERA Act.

To make sure that the allottees are able to have
unfettered access to the relief admissible to them
and enjoy the fruits of the rights conferred on them
under the RERA Act, the Authority has created web
based facility for registration of projects and for
updating of their progress, for filing of complaints by
the allottees and subsequent hearing by the
Benches of the Authority, facilitating enforcement of
the orders of the Authority, etc. The state
government has notified Rules to further the objects
of the Act and facilitate its unhindered
implementation. The Regulatory Authority, to prevent
the mismanagement of the finances of the project
and to secure the investments of the allottees, has
notified the ‘Directions for Operation and
Maintenance of the Project Accounts’ and
undertakes verification of the project accounts
through its internal audit division.

The allottees have also the right to appeal against
the orders of the Regulatory Authority and the
Adjudicating Officer as per section 43 (5) and 44 of
the Act, if aggrieved by their orders.

| would like to conclude this essay by proclaiming
that RERA ushers a new dawn for the home buyers
and U.P. RERA is always there with them as their
protector and guardian.
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Knowledge Centre

IMPORTANT LEGAL PRINCIPLES PROPOUNDED BY HON'BLE SUPREME COURT
IN THE MATTER OF CIVIL APPEAL NO. 6745- 6749 OF 2021 (ARISING OUT OF
SLP (CIVIL) NO. 3711-3715 OF 2021) M/S NEWTECH PROMOTERS AND
DEVELOPERS PVT. LTD. VERSUS STATE OF U.P.

AND OTHERS DECIDED ON 11.11.2021

REAR Act has been enacted by the Parliament of India mainly for the purpose of regulation and promotion of the
real estate sector and to ensure sale of plot, apartment or building, as the case may be, or sale of real estate
project, in an efficient and transparent manner and to protect the interest of consumers in the real estate sector.

In this S.L.Ps, following questions were framed and decided by Hon’ble Supreme Court:-

Question No. 1

Whether the Act 2016 is retrospective or retroactive in its operation and what will be its legal
consequences if tested on the anvil of the Constitution of India?

Findings of the court - On this point following reasonings have been given by the court for deciding
the issue:-

Proviso of Section 3(1) of RERA Act expressly provides that ongoing projects which do not have
completion certificate on the date of commencement of RERA Act, need to be registered with RERA within
three months from the commencement of RERA Act. The main purpose for bringing ongoing projects
within the scheme of RERA Act was to secure the interest of allottees, promoters and real estate agents.
On the basis of above discussion, Supreme Court held application of RERA Act 2016 is retroactive in
character. Projects already completed or to which completion certificate has been granted are not under
its fold. At the same time, it will apply after getting the ongoing projects and future projects registered
under section 3 of the RERA Act.
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Question No. 3

Whether Section 81 of the Act authorizes the authority to delegate its powers to a single
member of the authority to hear complaints instituted under Section 31 of the Act?

Findings of the court - On this point following reasonings have been given by the court for deciding the
issue:-

(1)

Section 81 of the Act 2016 empowers the Authority by general or special order in writing, to
delegate its powers to any member of the Authority, subject to conditions as may be specified in
the order such of the powers and functions under the Act. Under section 81 of RERA Act,
Authority can delegate all its functions and duty, except power to make regulations.

U.P. RERA has framed regulation 24(a) of U.P. RERA (General) Regulations, 2019 by which
single member of Authority has been empowered to hear complaints. No other functions of
Authority have been delegated to single member of the Authority.

Section 29 and 81 of RERA Act are not in derogation to each other but they operate in
different fields.Section 29 is only meant for performing administrative functions, whereas
under section 31, Authority has to perform quasi-judicial functions.

In RERA Act no minimum bench strength has been provided for hearing of complaints under
section 31. On the other hand, section 43(3) of RERA Act prescribes that bench/Coram has to
be constituted for hearing of appeal. Meaning thereby, there is no legal embargo on delegation
of hearing of complaints under section 31 by single bench of the Authority.

On the basis of above discussion, Supreme Court has propounded that under section 81 of the
Act delegation of power by the Authority to one of its members for deciding applications,
complaints under section of the Act expressly permissible and that cannot be said to be dehors
of the mandate of law.

Question No. 4

Whether the condition of pre-deposit under provisio to Section 43(5) of the Act for entertaining
substantive right of appeal is sustainable in law?

Findings of court - On this point following reasonings have been given by the court for deciding this
issue:-

(1)

Under RERA Act, limited rights and duties of allottees are provided under section 19, on the

other hand, under chapter Il and VIII of the Act onerous duties and obligations have been

imposed on the promoter. The promoters and allottees are distinctly identifiable separate class of

persons.Therefore, there is no question of violation of Article 14 of the Constitution of India in the
equirement of pre deposit for appeal as per section 43(5) of RERA .

Main object of this section is to avoid unscrupulous and uncalled for litigation at the appellate

stage and to ensure that money which has been computed by the Authority at least must be

secured if the promoter intends to prefer an appeal before the tribunal.

On the basis of above discussion, Supreme Court has propounded that condition of pre
deposit under section 43(5) of RERA Act is not violative of Article 14 or 19 (1) (g) of the
Constitution of India.

B’.E_L
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Question No. 5

Whether the authority has the power to issue recovery certificates for recovery of the principal
amount under Section 40(1) of the Act?

Findings of Court:- On this point following reasonings have been given by the court for
deciding this issue:-

(1) Insection 40(1) of the RERA Act, there is ambiguity in regard to whether recovery certificate can
be issued for realization of principal amount.

(2) It is settled principle that if the plain interpretation does not fulfil the mandate and object of the
Act, then the court has to harmonize the provisions of the Act with the purpose of the Act.

(3) The power of the Authority to direct the refund of the principal amount is explicit in section 18
meaning thereby in the absence of the principal amount being determined, no interest can
be calculated. Therefore, if principal amount cannot be recovered under section 40(1) of RERA
Act, it would defeat the basic purpose of the Act.

On the basis of above discussion, Supreme Court has propounded that Under Section 40(1) of
the RERA Act, recovery certificate can be issued for principal amount also.

Through this judgement, hon’ble Supreme Court has finally settled all the legal
question on which the promoters had been agitating before the hon’ble High Court and
hon’ble Supreme Court.

(ANAND SHUKLA)
Legal Advisor, U.P. RERA
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Promoter’s Guide
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Alert Buyer, Happy Buyer

3 POINTS

to remember before signing

“AGREEMENT FOR
SALE/LEASE” (AFS)

Check if “Agreement for sale (AFS)
is as per the “Model Agreement For
Sale” notified by Govt. of U.P. You
can download it from legal section of
U.P. RERA website: www.up-rera.in

T @ __
Not more than 10% of the unit cost
can be collected by the promoter
from a homebuyer before executing
“Agreement for sale”.
. @ _ .
Apartment area must be given in the
terms of “Carpet Area”.

U.P. Real Estate Regulatory Authority

Head Office - Lucknow
Rajya Niyojan Sansthan (Naveen Bhavan), Kalakankar House,
Old Hyderabad, Lucknow, Uttar Pradesh 226007,
Help Desk : 0522-2781452/9151602229/9151642229
Regional Office - NCR

H-169, Chitvan Estate, Gamma-2, Gr. Noida, Gautambudh Nagar, UP- 201308
Help Desk : 0120-2326111/9151672229/9151682229

RERA Hai Toh Bharosa Hai
-

0 Q B @upreraofficial
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Didn’t comply with Rera orders,
nine developers in NCR fined
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Rera imposes over Zlcr fine on 7 builders
fOI' not dellvermg flats within deadline

Trmis LirmHed Fut Mluasflarsagar  bgh
Dearisg an Inspectisn i wory s b sl i pay Me
Octuber It year ol Rers's B35 kb
bphiat, & s o wxpeeris v e e dovr b B
altel the Carleniia Catemms ) 40 dejmiil (e penaliy
prodect in Secior 75 hat ms  Ssowst within 15 dave, o1
1 o B onenpsbeted in e phs  clsls b, The regelatr oo
=t e Hewwver wveral mno b e ey oortifios
malles  were  deteciod e apainat dheo srd sk che
| dering he survey of the  loral miminisireion fo &
project and many amenities  tech (hedr properies o e

HIGHEST PEMALTY ON GARDENIA
Netda: Rereling il @ STONG L] IHD1A
mesage 10 e deviekgeTs
s s vk Bl writh e
malr ol the L1 Pra
ity Rl Foalatn Roksasstory
Aaharicy (LT Beral has Im-
o] 5 poraaltyof s LW -
o VT
AlT1he seven tea i kders ha

I P Lo s b 10
ﬁn“mf"‘ s ﬂ-ﬂ Jakh while L\t Eress repart of (el o
TOH s hemrng that L jumss fas & oy et
“ iwulm:‘l-#uuh “Thery will porw gl s

memibers, bkt o mensing on Gon, fulled b comply wigh g lstor slagped the

b
 of Ha 3041 laith on boping a project an the Mes evs
WWWG,ZOZZ mama‘r—ﬂﬁu,zozz

=mf ferd framds

TreT Anan e w1 fon sy
FEIH W 511 TR

fadet o aar &=
TR 511 @ISR &1 °X

A mbrmEE

& s 8

W W WTEm R 14 wd 9 S

WWW.up-rera.in

Fewban, 2022 W8 T EMTE WA AR A T W ErEE W m
iy faframes: mhreTs (o ) s o s 6 T ot driee
arfed oft el wr S W grwrd i oow & B Pan o gt
oo ) g W ) Pl B 3 v ) 0 W e ol e
w18 ko o Pl @ e 9 fm T, 2002 W R

feay #1 WieT w1 OE e Bk s wid w e T s |
e wier Tl @ Wi ¥l W Fﬂnmi-mﬂmﬁwm
15

1
)
4
!
:

ey % ure e o pEm uriee e 8 fad den ow b 4
& 1 e e wi fresh meiE. WA W fme @ wie @ ess2

Fefirry Feogr wAE TR W s En e
wd 2013 ¥ feewn 4 o W s wen or 99 WAy T
= fem oun drdeer 4 sndl wE W

i 7 whw w0 g By W T

o oo w2 ko v owE W) B qm e ooy wEg

EF 3w drinee 6 51 Wi ¢ e

Hﬁwmﬁwmn&h it

§Z

mmaraE fom oeE T
sl () F wemdm | ofieen
1 11 T W Sy s w6y
# anferaren IR w=Fn fem &
T 9 A 99 R W 9
WEE | nzuﬁm%mﬁm
wre § a2 d g
fir v F1 mereR o = 9w
F Al & wE WA W W W
e & W g A 9 3,75 S
waTn femn T

TR TSEE e # T v

§

[T o gEeT ¥ 3maer hl
e =X =t whes 9 BT

Boost for realty as lockdowns
fuelled demand for homes

Latest Trend Hints At Registration Of Projects With Rera Gaining Pace
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https://youtu.be/hOUFsCy_h9s
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RERA

Ragini Gupta
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