IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI (COURT No. 1V)

COMPANY APPLICATION No. 1B-919/ND/2018

(Under Section 7 of the Insolvency and Bankruptcy Code, 2016 read
with Rule 4 of the Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016

In the Matter of:

Aman Chhabra & Anr. Applicants/
Financial Creditors

Versus

Mascot Soho Homes Private Ltd. Respondent/
Corporate Debtor

Order Pronounced on: 12/01 /2022

Coram:

Dr. Deepti Mukesh, Hon'ble Member(Judicial)
Ms. Sumita Purkayastha, Hon’ble Member (Technical)

MEMO OF PARTIES

1. Mr. Aman Chhabra
D-206, Section 61
NOIDA, U.P.

2 Mrs. Nidhi Chhabra

D-206, Section 61
NOIDA, U.P. Applicants/Financial Creditors

Versus
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Mascot Soho Homes Private Ltd.

(Earlier known as Mascot Homes P. Ltd.)

Having its registered office at

Flat No. 23B/B-3

Mayur Vihar Phase 111

New Delhi 110 096 Respondent/Corporate Debtor

Appearance:
For the Applicant
For the Respondent : Mr. Dhananjay

ORDER

Per: Ms. Sumita Purkayastha, Hon’ble Member (Technical)

1. The Present Application is filed under section 7 of Insolvency and
Bankruptcy Code, 2016 (for brevity ‘[BC, 2016’) read with Rule
4 of the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016 (for brevity ‘the Rules’) by Mr. Aman
Chhabra and Mrs. Nidhi Chhabra, (for brevity ‘Applicants’) with
a prayer to initiate the Corporate Insolvency process against
Mascot Soho Homes Private Ltd. (for brevity ‘Corporate
Debtor’).

P The Applicants financial creditors are residents of NOIDA (UP).

3 The corporate debtor is a Private Limited Company, incorporated
under the provisions of companies Act, 1956 on 09.05.2012, duly
registered with Registrar of Companies, New Delhi with CIN:
U70lOSDL2012PTC235548 and having registered office at Mayur

Vihar, New Delhi 110 096. The Authorized share capital of the
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Respondent is Rs. 7,00,00,000/- and paid up share capital of the
company is Rs. 4,99,95,000/-. The corporate debtor is engaged
in development of housing projects.

It is submitted by the applicants that in December, 2013 the
corporate debtor approached the applicants who are husband
and wife, for grant of an unsecured loan cumulatively to the tune
of Rs. 1,00,00,000/- (Rupees one crore only) to meet its fund
requirements for the housing project known as Mascot Soho
Manorath at Plot No. GH-04H/1, Sector 16, Greater Noida, Uttar
Pradesh.- That, the corporate debtor passed Board Resolution
dated 31.12.2013 whereby it procured approval from its Board
of Directors to seek unsecured loan from the applicants.

That the applicants agreed to invest in the project of the
corporate debtor upon an understanding that the corporate
debtor shall assure return of the investment with interest by the
end of year 2016. That the applicants disbursed a total sum of
Rs. 1,00,00,000/- vide three cheques between January, 2014 to
January 2015 drawn on Oriental Bank of Commerce in favour of
the corporate debtor. That in order to secure the aforesaid loan,
the corporate debtor allotted seven under-construction flats in
the aforesaid project in the name of applicants and their family
members after executing agreements of identical terms and

conditions dated 13.01.2015 and 10.01.2016. As per the
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agreements the corporate debtor shall complete construction of
the said flats within 30 months from the date of
excavation/signing of the agreement (varying upto 6 months)
failing which the corporate debtor shall make payment at the rate
Rs. 5/- per sq. ft. of super area per month to the allottees.
Since the corporate debtor could not make repayment of the loan
amount with interest thereon, the corporate debtor executed
three buy-back purchase agreements dated 10.01.2017 in
favour of the applicants whereby assuring to return the entire
principal amount of Rs. 1,00,00,000/- along with interest of Rs.
1,17,00,000/- i.e. a total of Rs. 2,17,00,000/- in the following
manner:
i) Rs. 31,00,000/- by making allotment of flat No. C-1604 of
the project in favour of the applicant;
i) Rs. 1,86,00,000/- on or before 10.11.2019 through re-
purchase of the aforesaid allotted flats.
That a Memorandum of Understanding dated 22.03.2018 was
executed between the corporate debtor and the financial creditor
No. 1 recording the aforesaid allotment.
That the corporate debtor issued six post-dated cheques all
dated 10.08.2019 in favour of the applicants for a total amount
of Rs. 1,86,00,000/-. That in November, 2019, the corporate

debtor once again approached the applicants to seek extension
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of time on the repayment guaranteed vide the post-dated
cheques with fresh post-dated cheques in favour of the
applicantls. The corporate debtor executed three memorandums
of understanding in favour of the applicants recording the
aforesaid extension of time for repayment through post-dated
cheques dated 11.11,2019 and 30.11.2019 for total amount of
Rs. 1,86,00,000/-. However, in February, 2020, when the
applicants presented the new post-dated cheques, the same
were returned with remark waccount closed”. That the applicants
issued a legal notice to the corporate debtor in terms of Section
138 of the Negotiable Instruments Act, 1991, however, the said
legal notice failed to evince any response from the corporate
debtor. Thus, the corporate debtor has defaulted on its
repayment obligations.

The corporate debtor has not filed any reply nor appeared before
the bench. Therefore, the corporate debtor was proceeded ex
parte in the month March, 2021. During the course of hearing
on 30.09.2021, Learned counsel appearing for the corporate
debtor had endeavoured to settle the matter and make
provisions for making payment but the company is in financial

difficulty due to service debts.
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Heard the submissions and perused the documents on record. It
is beyond doubt that the default has occurred with respect to the
payment of financial debt due to the applicant. Disbursement of
the loan nowhere denied and the same is received by the
corporate debtor as per bank statements of the applicant
annexed with the application. The applicant has placed on record
copy of bank statement of applicant No. 1 for the period from
12.01.2014 and 20.01.2016 evidencing a debit of cumulative
amount of Rs. 1,00,00,000/- to the corporate debtor along with
the requisite certificate in accordance with the Books Evidence
Act, 1891. The applicants have brought on record copy of the
dishonoured cheques, buy-back agreements, allotment
agreements, written communication by the Interim Resolution
Professional and other related documents in support of their
claim. All the above documents clearly reflect that the corporate
debtor had availed disbursement of loan and has failed to repay
the same. Time and again corporate debtor sought extension to
honour the MOUs and or agreement between the parties but
failed to execute the same. Even during the hearing, it was
admitted by corporate debtor that endeavours are made to settle
and make payments, but, without any result. Hence, it leaves
no doubt that financial debt has become due and default has

occurred.
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12,

13,

14.

As per part IV of form 1 the date of default is 19.02.2020 and
the total amount claimed to be in default is Rs. 1,86,00,000/-
(Rupees one crore eighty-six lacs only). The application is filed
on 14.08.2020, which is well within the period of limitation and
not barred by law.

The registered office of the corporate debtor is situated in New
Delhi and therefore this Tribunal has jurisdiction to entertain and
try this application.

The present application is complete in terms of Section 9 (5) of
the Code. The applicant is entitled to claim its dues, establishing
the default in payment of the financial debt beyond doubt which
remains uncontroverted by the corporate debtor. In light of the
above facts and records the present application is admitted and
CIRP is ordered to be initiated against corporate debtor.

The applicant has proposed the name of Mr. Gopal Lal Baser as
Insolvency Resolution Professional, who is be and hereby
appointed as IRP of corporate debtor having registration number
IBBI/IPA-OOZ/IP—N00553/2017-18/11677 (email -

qopal.baser1972@gmail.com) (Mobile +918130729855) as the

Interim Resolution Professional subject to the condition that no
disciplinary proceedings are pending against such an IRP named

who may act as an IRP in relation to the CIRP of the Respondent
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16.

and specific consent is filed in Form 2 of Insolvency and
Bankruptcy Board of India (Application to Adjudicating Authority)
Rule, 2016 in relation to specifically the corporate debtor and the
applicant herein and make disclosure as required under IBBI
(Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 within a period of one week from the date of
this order.

We direct the financial creditor to deposit a sum of Rs. 2.00 lacs
(Rupees two lacs only) with the Interim Resolution Professional,
namely Mr. Gopal Lal Baser to meet out the expense to perform
the functions assigned to him in accordance with regulation 6 of
Insolvency and Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Person) Regulations, 2016. The
needful shall be done within one week from the date of receipt
of this order by the Financial Creditor. The amount however be
subject to adjustment by the Committee of Creditors, as
accounted for by Interim Resolution Professional, and shall be
paid back to the Financial Creditor.

As a consequence of the application being admitted in terms of
Section 9(5) of IBC, 2016, moratorium as envisaged under the
provisions of Section 14(1), shall follow in relation to the

Corporate debtor, prohibiting as per proviso (a) to (d) of the
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Code. However, during the pendency of the moratorium period,
terms of Section 14(2) to 14(4) of the Code shall come in force.
17. In terms of abpve order, the application stands admitted in
terms of Section 7 (5) of IBC, 2016. A copy of the order shall
be communicated to the Applicant, Corporate Debtor and IRP
above named, by the Registry. In addition, a copy of the order
shall also be forwarded to IBBI for its records. Applicant is also
directed to provide a copy of the complete paper book to the
IRP. A copy of this order be also sent to the ROC for updating
the Master Data. ROC shall send compliance report to the
Registrar, NCLT.
Sl - —Sd—

” ’ - =
Ms. Sumita Purkayastha Dr. Déepti Mukesh
Member (Technical) Member (Judicial)

KMN
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IN THE NATIONAL COMPANY LAW TRIBUNAL, NEW DELHI

COURT-IV
Item No.402
IB/919/ND /2020
New [A/930/ND/2022
[IA/849/ND/2022
IN THE MATTER OF:
Aman Chhabra .... APPLICANT/PETITIONER
Vs.
Mascot Soho Homes Pvt. Ltd.  «eeee RESPONDENT

Order under Section 7 of IBC

Order delivered on 02.03.2022

CORAM:
SHRI DHARMINDER SINGH
MEMBER (JUDICIAL)

MS. SUMITA PURKAYASTHA
MEMBER (TECHNICAL)

PRESENT:

For the Applicant : Mr. P. Nagesh, Adv.
For the Respondent - Mr. Gaurav Mitra, Adv.
For the IRP : Adv. U K Singhal

ORDER
In the present matter [A-723/ND/2022 has been moved on behalf
of the applicant for rectification of the order dated 12.01.2022,
simultaneously one other IA 930/2022 has been moved on behalf of

Aman Chabbra.
IA-723/ND/2022
Prayer as follows:

a. Pass an appropriate order to rectify the name of the Insolvency
Resolution Professional as Sh. Gyan Chandra Misra proposed by

the Financial Creditor and confirmed by the Court vide order dated

16.02.2021. @M«/
Y



b. Any other or further orders in favor of the complainants and

against the respondents as this Hon’ble NCLT deem fit and proper.
IA 930/ND/2022
Prayer as follows:

a. Stay any further action of Mr. Gopal Lal Baser acting as IRP
including constitution of COC or proceeding with the matter in any

manner pending disposal of IA-723/ND/2022

b. Any other or further orders in favor of the complainants and

against the respondents as this Hon’ble NCLT deem fit and proper.

In view of order dated 12.02.2022 passed by this Tribunal. In all
these applications, common question of fact is involved, accordingly, all

these applications are being disposed of together.

Briefly stated, that in the present matter, vide order dated
12.01.2022, Mr. Gopal Lal Baser was appointed as IRP, whereas vide
letter dated 04.02.2021, he has withdrawn his consent and form 2
whereas the consent of Mr. Gyan Chandra Misra who was to be
appointed as IRP was placed on record. Request has been made for
replacement of the IRP, from Mr. Gopal Lal Baser to Mr. Gyan Chandra
Misra. In view of the said request, the specific order was passed by this
Tribunal on 16.02.2021, accordingly, the name of Mr. Gyan Chandra
Misra was to be read in place of Mr. Gopal Lal Baser. However, while
passing the order dated 12.01.2022, inadvertently, the name of the Mr.

Gopal Lal Baser was again erupted in the order, as IRP instead of

flug_
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appointing Mr. Gyan Chandra Misra, who had given his due consent
and the order dated 16.02.2021 considering the name of Mr. Gyan
Chandra Misra was specifically passed by this Tribunal. The Bench has
taken into consideration that fact that the order was uploaded on the
site on 08.02.2022 and also the fact that on behalf of the Financial
Creditor on 09.02.2022 a request was made to Mr. Gopal Lal Baser that
he should not continue with the proceedings as IRP. In view of the form
I withdrawn on behalf of Mr. Gopal Lal Baser earlier, the name of Mr.
Gyan Chandra Misra was inducted. However, the Ld. Counsel for Mr.
Gopal Lal Baser vehemently contended that he has already proceeded
with the CIRP proceedings, in view of the order dated 12.01.2022. He
further states that he has taken the charge of the assets and also
received 400 claims (approx) etc. Despite the fact that the request was
already made on behalf of the petitioner herein to Mr. Gopal Lal Baser.
That he has withdrawn him consent, accordingly he should not to
proceed further. Therefore, taking into consideration the fact that once
consent of Mr. Gopal Lal Baser has been consciously withdrawn and
after passing the crder dated 12.01.2021, form II was submitted on
behalf of the Mr. Gyan Chandra Misra, therefore, Mr. Gopal Lal Baser

could not be treated as a IRP in the present matter.

Accordingly, all these applications are disposed of with the
direction that Mr. Gyan Chandra Misra would takeover the charge of IRP
and all the relevant documents etc collected by Mr. Gopal Lal Baser be

A



handed over within 7 days to Mr. Gyan Chandra Misra = he will
proceed, accordingly. So far as, the expenses and fees are concerned,
only few days have been passed since CIRP proceeding has been
initiated. Therefore, fees/expenses of Mr. Gopal Lal Baser are assessed
at the rate of Rs. 1 Lakh only. That amount should be payable by the FC

within 7 days to him.

From today onward CIRP proceedings should be conducted by Mr.

Gyan Chandra Misra IRP.

Accordingly, all these applications stands disposed of.

QD f 1500

 (SUMITA PURKAYASTHA) (DHARMINDER SINGH)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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